IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SHEILA BURDETT,

Plaintiff, CIVIL ACTION
No. 02-2166-KHV
V.
Consolidated with:

HARRAH'SKANSAS CASINO CORP., et al., No. 03-2189-KHV

Defendants.
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MEMORANDUM AND ORDER

This matter is before the Court on plaintiff’ s Response To Show Cause Order Of 12-05-03 [sic]

And Moation For Continuance Of Tria Setting[.] For Amended Scheduling Order And For Leave To

Respond To “Unopposed” Dispositive Motions And For Reconsideration Of The Court’s Rulings With

Consideration Of Those Responses (Doc. #118) filed December 16, 2003; the Motion To Dismis [Sic]

And Memorandum In Opposition To Aantiff’s Response To Show Cause Order And Motions For

Continuance, Amended Scheduling Order, Leave To Respond To Unopposed Dispositive Motions, And

Reconsderation(Doc. #124) whichTelecheck Services, Inc. filed on January 2, 2004; DefendantsEdward

T.Burke& Associates, P.C., Edward T. Burke, Esg. And Creditors Interchange, Inc.’ sNoticeOf Motion

And Motion For Summary Judgment (Doc. #128) filed January 26, 2004; and Defendants Telecheck

Services, Inc.’s Mation To Dismiss (Doc. #133) filed February 3, 2004. For reasons stated below, the

Court overrules plantiff’ smotion, overrulesas moot the first motion to dismissof Telecheck Services, Inc.

(“Tdecheck”), sugtains in part the motionfor summary judgment by Edward T. Burke & Associates, P.C.,




Edward T. Burke, Esq. (collectively referred to as “Burke’) and Creditors Interchange, Inc. (“Cl”), and
overrules Telecheck’ s second motion to dismiss.

Procedural Higory

On April 12, 2002, plaintiff filed sit againgt nine defendants in Case No. 02-2166: Harrah's
Kansas Casno Corporation, Harrah's Operating Company, Incorporated and Harrah's Entertainment,
Incorporated (collectively referred to as “Harrah's’); Burke; Cl; NCO Financial Systems, Incorporated
(“NCQ”); Telecheck; and Prairie Band Potawatomi Nation(the “Tribe’). Inthat case, plaintiff aleged that
defendants violated the Fair Debt Collection Practices Act (“FDCPA™), 15 U.S.C. § 1692 ¢t seq.; the
Racketeer Influenced Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961 et seq.; the Indian Gaming
Regulatory Act (“IGRA”), 25 U.S.C. § 2701 et seq.; ad the Kansas Consumer Protection
Unconscionable PracticeAct (“KCP-UPA”), K.S.A 8 50-626 et seq. Plaintiff dsodlegedthat defendants
committed intentiona and negligent inflictionof emotiond digtress, causng her husband, Clarence Burdett,
to commit suicide.! In addition, under an unspecified Fair Credit Reporting Act, plaintiff sought to enjoin
collectionand set aside the gambling debts of Mr. Burdett, recover his gambling lossesand deletefromthe
Burdetts credit records al adverse references to such debts.

OnApril 17, 2003, as specia administrator for Mr. Burdett’ s estate, plantiff filed asurvivor action

agang the same defendants. Complaint (Doc. #1) in Case No. 03-2189. That case dso dleged that

1 See Complaint For Damages, Declaratory Judgment, Injunction And Other Relief Arising
From 1.) Violaion Of Far Debt Collection Practices Act[:] 2.) Racketeer Influenced Corrupt
Organizations Act[]] 3.) Indian Reservation Gambling Act[;] 4.) Kansas Consumer Protection-
Unconscionable Practice Act[;] 5.) Action To Set Aside Gambling Debts, To Enjoin Collection Thereof
And To Recover Gambling Losseq[;] 6.) Intentiond And Negligent Infliction Of Emotional Distress
Reaulting In Wrongful Deeth (“Complaint”) (Doc. #1) filed April 12, 2002.
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under anunspecified Fair Credit Reporting Act, plaintiff was entitled to enjoin collection and set aside the
gambling debts of Mr. Burdett, recover his gambling losses and delete from the Burdetts credit records
dl adversereferencesto suchdebts. 1t dso repeated the alegations of the origina complaint inCase No.
02-2166, i.e. that defendants had violated the FDCPA, RICO, IGRA and KCP-UPA, and committed
intentiona and negligent inflictionof emoationd distress.? On June 5, 2003, the Court consolidated the two
cases.

In Case No. 02-2166, on various dates between October 21 and December 19, 2002, all
defendants except NCO filed mations to dismissfor lack of jurisdiction and/or falure to Sate aclam. On
May 5, 2003, the Court sustained the motionby Harrah’ sand the Tribe, and sustained in part the motions

by Burke, Cl and Telecheck. See Memorandum And Order (Doc. #75). The Court dismissed plaintiff's

damsagang Harrah' sand the Tribefor lack of jurisdiction. Seeid. Becausethe complaintsin CaseNos.
02-2166 and 03-2189 are essentidly the same, the Court directed plaintiff to show cause in writing why
her daims againg Harrah's and the Tribe in Case No. 03-2189 should not be dismissed for the same

reasons.,

2 The complaints in Case Nos. 02-2166 and 03-2189 are essantidly the same. The
complaint in Case No. 03-2189, however, (1) attaches a copy of the “letters of specia adminigration,”
(2) dlegesthat the digtrict court of Geary County, Kansas gppointed plaintiff on April 18, 2003, (3) cites
several Kansas statutes regarding wrongful death actions;, and (4) does not alege diversity jurisdiction.
Count Fve of the complaint in Case No. 03-2189, which dleges negligent and intentiond infliction of
emotiond distress, does not enumerateplaintiff’ salleged | osses, but dlegesthat “ bothMr. Burdett and Mrs.
Burdett and Mr. Burdett’ sheirssuffered the |oss of the continuing support, companionship, society [€etc.]”
Paintiff’ sfirg case, Case No. 02-2166, seeks costs and fees which plaintiff incurred “ as private attorney
generd” and “such other and further rdief as the Court deem appropriat€’ in connection with her
declaratory judgment and RICO dams. Plaintiff does not seek suchrdiefinCase No. 03-2189, but asks
the Court to “declare aforfeiture of the Harrah's gaming operation and proceeds thereof.”
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Asto the motions of Burke, Cl and Telecheck, the Court sustained the motionto dismissplantiff's
RICO dams and overruled without prejudice the motions to dismissplaintiff’s FDCPA cdlams. The Court
aso ordered plantiff to file an amended complaint which specificdly identified eech FDCPA violation, the
party who had committed the violation and the date of the violation, and to show cause in writing why the
Court should not dismissplantiff sSRICO damsaganst NCO. 1d. at 23. Inresponse, on May 16, 2003,

plantiff filed her First Amended Complaint (Doc. #76) and Mation To Amend RICO Claim (Doc. #77).

Haintiff’ s firs amended complaint did not indudedams under RICO, IGRA or the KCP-UPA. It aleged
only three dams (1) that Burke, CI, Telecheck and NCO violated the FDCPA; (2) that Burke, Cl,
Telecheck and NCO committed intentiona and negligent inflictionof emotiond distress; and (3) that under
some unspecified Fair Credit Reporting Act, plaintiff was entitled to recover Mr. Burdett’ s gambling losses
fromBurke, Cl, Telecheck and NCO, and defendants were required to set asde Mr. Burdett’ sgambling
debt and delete from the Burdetts credit records all adverse references to such debt.® Firs Amended
Complant (Doc. #76) filed May 16, 2003.

On May 27, 2003, Telecheck filed a motion to dismiss plaintiff’s amended complaint in Case

No. 02-2166. Defendant Telecheck Services, Inc.’s Mation To Dismiss (Doc. #79). On June 4, 2003,

Burke and CI renewed thar motion to dismissin that case. Defendants Creditors Interchange, Inc.,

Edward T. Burke & Associates, P.C. And Edward T. Burke, Esg.’s Notice Of Renewed Mation To

Digmiss (Doc. #32). On June 12, 2003, plaintiff sought anextensionof time until June 20, 2003, to reply

to defendants motions. Motion For Extension Of Time Within Which To Respond To Outstanding

3 Presumably the latter daimis under the Kansas Fair Credit Reporting Act, K.S.A. 88 50-
701 et seq., or the federal Fair Credit Reporting Act, 15 U.S.C. 88 1601 et seq.
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Defense Mations (Doc. #85). The Court overruled plaintiff’s motion for extengion of time, noting thet one

of plantiff’ sresponseswas not evendue until June 27, 2003. Order (Doc. #87) filed June 18, 2003. On

June 26, 2003, NCO fileda mation for summary judgment in Case No. 02-2166. Motion For Summary

Judgment (Doc. #88). Plaintiff’s response wasinitidly due on July 21, 2003.

OnJuly 17, 2003, plaintiff filed a Notice Of Injury To Counsdl (Doc. #90) whichasked the Court

to stay proceedings for 30 days because counsd had sustained a serious head injury in an automobile
accident on July 9, 2003. On September 5, 2003, the Court sustained in part the renewed motions to
dismissby Burke, Cl and Telecheck and extended to September 19, 2003, plaintiff’ sdeadline to respond
to the NCO motion for summary judgment. Asto the motionsto dismiss, the Court held thet plaintiff had
no actionable clam (1) that Burke, Cl and Teecheck violated the FDCPA by placing telephone cdlsto
the Burdett resdence or (2) that Burke and ClI intentiondly and negligently inflicted emotiona distress on
plaintiff. Consequently, theremaining claimsin CaseNo. 02-2166 were (1) that Burke, ClI, Telecheck and
NCO violated the FDCPA by sending specified | ettersto the Burdett residence; (2) that NCO violated the
FDCPA by placing numerous telephone cals to the Burdett residence; (3) that Telecheck and NCO
intentionally and negligently inflicted emotiond distress on plantiff; and (4) that under some unspecified Fair
Credit Reporting Act, Burke, CI, Telecheck and NCO wererequired to set aside Mr. Burdett’s gambling
debt, reimburse plaintiff for his gambling losses, and delete from the Burdetts credit records dl adverse
references to such debt.

On September 19, 2003, plantiff responded to the NCO motionfor summaryjudgment and asked
the Court to lift the stay of discovery which Magidtrate Judge JamesP. O’ Harahad entered onMarch 11,

2003. SheilaBurdett’ s Prdliminary Response To NCO's Motion For Summary Judoment & Motion To
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Lift The Stay So That Discovery Can Be Conducted In Complete Response Thereto (“Hantiff's

Response”) (Doc. #99).

On September 12 and 22, 2003, NCO and Telecheck filedmotionstodismissCase No. 03-2189.
Telecheck dso filed amotion to dismiss Case No. 02-2166. On October 2, 2003, plaintiff asked the
Court for tenadditiona days to respond to the outstanding motions to dismiss of NCO* and Telecheck.®
The Court granted plaintiff’s motion and extended plaintiff’s deadline to October 16, 2003. Order
(Doc. #106) filed October 14, 2003. Paintiff did not respond, however, and the Court consdered dl
three motions to be unopposed.

On October 24, 2003, Burke and Cl filed Defendants Edward T. Burke & Associates, P.C.,

Edward T. Burke, Esq. And Creditors Interchange, Inc.’s Notice Of Motion And Motion For Summary

Judgment (Doc. #109) in Case No. 02-2166. Again, plaintiff did not respond.
On December 10, 2003, the Court sustained NCO’ s motionfor summary judgment and dismissed
plantiff s FDCPA dams and her clamsfor negligent and intentional emotiond distressin Case No. 02-

2166. Memorandum And Order And Order To Show Cause (Doc. #113) at 34. The Court noted that

plantiff’ sdam under the Fair Credit Reporting Act wasthe sole remainingdamagaing NCO inthat case.
The Court sustained in part NCO’ s motion to dismiss Case No. 03-2189. 1d. Specificaly, it dismissed

plantiff’s damsfor violaion of the FDCPA and RICO and for intentiond inflictionof emotional distress.

4 Motion To Dismiss Case Number 03-2189 (Doc. #95) filed September 12, 2003 inCase
No. 02-2166.

> Defendant Telecheck Services, Inc.’sMotion To Dismiss (Doc. #97) filed September 12,
2003 in Case No. 02-2166, and Defendant Telecheck Services, Inc.’sMationto DismissCase No. 03-
2189 (Doc. #5) filed September 22, 2003.
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The Court noted that plaintiff’ sdams under the KCP-UPA and IGRA inCase No. 03-2189 did not apply
to NCO, and that her claims under the Fair Credit Reporting Act and for negligent infliction of emotiona
digtress were the only remaining clams againg NCO in that case. 1d.

In the same order of December 10, 2003, the Court sustained Telecheck’s motion to dismissin
Case No. 02-2166, dismissang plantiff’ sdams for negligent and intentiond infliction of emotiond distress,
id. at 34-35, and nating that the sole remaining claims against Telecheck in that case were under the
FDCPA (based on letters sent by Telecheck) and the Fair Credit Reporting Act. 1d. at 35. The Court
sugtained in part Telecheck’s motion to dismiss Case No. 03-2189. Specificdly, the Court dismissed
plaintiff’s damsthat Telecheck violated the FDCPA and RICO, and committed intentiond infliction of
emotiond distress. 1d. The Court noted that plantiff’s dams under the KCP-UPA and IGRA did not
apply to Telecheck, and that plaintiff’ sdaims under the Fair Credit Reporting Act and for negligent infliction
of emotiond distress were the only remaining clams againg Telecheck in that case. 1d.

The Court dso sustained the motion for summary judgment by Burke and CI in Case No. 02-
2166, and dismissed plaintiff’s FDCPA clam againgt them. The Court noted that plaintiff’'s daim under
the Fair Credit Reporting Act was the sole claim remaining againgt Burke and Cl in that case. 1d.

In its order of December 10, 2003, the Court dso directed plantiff to show cause in writing why
her dams under the Farr Credit Reporting Act in Case Nos. 02-2166 and 03-2189 should not be
dismissd for fallure to ate aclam.

OnJanuary 2, 2004, Telecheck filedamotionto dismiss plaintiff’ sFair Credit Reporting Act dams
in both cases, and on February 3, 2004, Telecheck filed amotion to dismiss Case No. 03-2189. See

Motion To Dismis[sic] And Memorandum In Opposition To Plantiff’ sResponse To Show Cause Order
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And Mations For Continuance, Amended Scheduling Order, Leave To Respond To Unopposed

Dispogtive Mations, And Reconsideration (Doc. #124); Defendant Telecheck Services, Inc.’ sMotionTo

Digmiss (Doc. #133). On January 26, 2004, Burke and CI filed amotion asking for summary judgment
onplantiff’ skair Credit Reporting Act daiminCase No. 02-2166 and ondl damsinCase No. 03-2189.

SeeDefendants Edward T. Burke & Associates, P.C., Edward T. Burke, Esg. And Creditorsinterchange,

Inc.’s Notice Of Motion And Mation For Summary Judgment (Doc. #128). Plaintiff did not respond to

these motions and the Court considers al three motions to be unopposed.

Analysis

Plaintiff’s Response To Order To Show Cause And Motion For Leave To Respond To
Unopposed Motions And For Reconsideration Of Court’s Ruling (Doc. #118)°

A. Response To Order

As stated above, the Court ordered plaintiff to show cause why her dlaims under the Fair Credit
Reporting Act inCase Nos. 02-2166 and 03-2189 should not be dismissed for fallureto stateadam, and
why her daims againg Harrah's and the Tribe in Case No. 03-2189 should not be dismissed for lack of

jurisdiction.

6 On December 17, 2003, Magistrate Judge James P. O’ Hara conducted a status and
scheduling conference. See Amended Scheduling Order (Doc. #119) filed December 18, 2003. Judge
O’ Haraconsidered the motionto continue the trid by Burkeand Cl, and plaintiff’ srequest for amilar relief.
See Response To Show Cause Order Of 12-05-03 [sic] And Motion For Continuance Of Trid Setting[.]
For Amended Scheduling Order And For L eave To Respond To “Unopposed” Digpostive Mations And
For Reconsideration Of The Court’s Rulings With Consideration Of Those Responses (Doc. #118) filed
December 16, 2003. Judge O’ Hara aso rescheduled the case for trid on January 4, 2005. Amended
Scheduling Order at 2. Here, the Court addresses plaintiff’ sresponseto the order to show cause and her
motion for leave to respond and for reconsideration of the Court's prior ruling.
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1. Claims Under The Fair Credit Reporting Act
In the its order of December 10, 2003, the Court noted that plaintiff’ s firs amended complaint in

Case No. 02-2166 and origind complaint in Case No. 03-2189 dleged that under an unspecified Fair

Credit Reporting Act, plaintiff was entitled to recover Mr. Burdett' s gambling losses. Memorandum And

Order And Order To Show Cause (Doc. #113) at 20, 33. The Court further noted that plaintiff had cited

no reevant legd authority for the proposition that Mr. Burdett’s checks were uncollectable because he
used the proceeds to participate incasino gambling, and that it was not clear how plaintiff’ scomplaintsgave
rise to a dam under the Kansas Fair Credit Reporting Act or the federal Fair Credit Reporting Act.

Memorandum And Order And Order To Show Cause (Doc. #113) at 21.

Fantiff’s response suggests no reason why her Far Credit Reporting Act claims should not be
dismissed for falure to state a clam. Haintiff states only that “[c]ounsdl has not had an adequate
opportunity to further brief the court asto the Fair Credit Reporting Act issuesin thiscase.” ResponseTo

Show Cause Order Of 12-05-03 [sic] And Mation For Continuance Of Tria Setting For Amended

Scheduling Order And For Leave To Respond To “Unopposed’ Dispositive Motions And For

Reconsderation Of The Court’s Rulings With Consideration Of Those Responses (“Response’) (Doc.

#118) filed December 16, 2003 1 12.
The record contains no dlegation that Burke, Cl, Telecheck and NCO are credit reporting
agenciesto which ether Fair Credit Reporting Act would gpply. The Court therefore dismisses plaintiff's

Fair Credit Reporting Act clamsin both cases againg dl defendants.




2. Claims Againgt Harrah’sAnd The Tribe
Fantiff does not respond to the Court’ s order to show cause why her dams againgt Harrah'sand
the Tribein Case No. 03-2189 should not be dismissed for lack of jurisdiction. For the reasons stated in
its order of May 5, 2003, the Court finds that it lacks jurisdiction over Harrah’'s and the Tribe. See

Memorandum And Order (Doc. #75). The Court therefore dismisses plaintiff’ s clams againg Harrah's

and the TribeinCase No. 03-2189 for lack of jurisdiction. See Memorandum And Order (Doc. #75) filed

May 5, 2008.

B. Motion To Respond

Asnoted above, in September and October of 2003, NCO and Tel echeck filed motions to dismiss
and Burke and ClI filed amotion for summary judgment.

On October 2, 2003, plantiff asked the Court for ten additiona daysto respond to the outstanding
motions to dismiss of NCO and Telecheck. The Court granted plaintiff’s motion and extended plaintiff’s

deadline to October 16, 2003. See Order (Doc. #106) filed October 14, 2003. Faintiff, however, never

filed aresponse to the motions.
On October 24, 2003, Burke and Cl filed a motion for summary judgment. See Defendants

Edward T. Burke & Associates, P.C., Edward T. Burke, Esq. And Creditors Interchange, Inc.’s Notice

Of MotionAnd Mation For Summary Judgment (Doc. #109) in Case No. 02-2166. Again, plaintiff did

not respond.

In ruling onthese motions, the Court considered them to be unopposed. See Memorandum And

Order And Order To Show Cause (Doc. #113) December 10, 2003. The Court sustained the motion for

summary judgment on plantiff s FDCPA dam for lack of ganding, noting that Burke or CI had not
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directed |ettersto plaintiff.” 1d. at 24. The Court overruled defendants motion for summary judgment on
plantiff’s Fair Credit Reporting Act claim, but directed plaintiff to show cause why this cdlaim should not
be dismissed. As noted, the Court is hereby dismissng those clams because the record contains no
dlegation that defendants are credit reporting agencies to which any Fair Credit Reporting Act would
apply.

Although plaintiff did not file any oppogtionbriefs, she now states that “[c]ontrary to the holdings
of the court, [p]laintiff does oppose each digpositive maotion filed by each defendant.” She therefore asks
the Court to recongder its rulings “after she has an opportunity to fully and fairly respond thereto withthe

benefit of discovery.” Response To Show Cause Order Of 12-05-03 [sic] And Motion For Continuance

Of Trid Setting For Amended SchedulingOrder And For Leave To Respond To “ Unopposed” Dispodtive

Motions And For Reconsideration Of The Court’s Rulings With Consideration Of Those Responses

(“Response”’) (Doc. #118) filed December 16, 2003 1 3 and 6.

Paintiff apparently seeks reconsideration of that part of the Court’ sorder of December 10, 2003
which sustained the mation for summary judgment by Burke and Cl and the motion to dismiss by
Telecheck, and sustained in part the mations to dismissin Case No. 03-2189 by NCO and Telecheck.

The Court has discretion whether to grant or deny amotionto reconsider. Hancock v. City of Okla. City,

857 F.2d 1394, 1395 (10th Cir. 1988). The Court may recognize any one of three grounds justifying

! Soecificaly, Edward T. Burke stated that “[a]t no time did | or anyone in my law firmsend
acollection|etter addressed to SheilaBurdettl,] . . . place atelephone cal to Shella Burdett for any reason
[or] .. . receive correspondence of any kind from Mrs. Burdett advising us to cease contact or collection
effortsin connection with any debt.” Affidavit Of Edward T. Burke 1 3-5, Attachment 1 to Defendants
Edward T. Burke & Associates, P.C., Edward T. Burke, Esg. And Creditors Interchange, Inc.’s Notice
Of Mation And Mation For Summary Judgment (Doc. #109) filed October 24, 2003.
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recons deration: aninterveningchangeincontrolling law, availability of new evidence, or the need to correct

clear error or prevent manifest injustice. Maor v. Benton, 647 F.2d 110, 112 (10th Cir. 1981); Burnett

v. W. Res., Inc., 929 F. Supp. 1349, 1360 (D. Kan. 1996). A motion to reconsder is not a second

opportunity for the loang party to makeitsstrongest case, to rehash arguments, or to dress up arguments

that previoudy faled. See Van Skiver v. United States, 952 F.2d 1241, 1243 (10th Cir. 1991). Such

motions are not appropriate if the movant only wants the Court to revigt issues aready addressed or to
hear new arguments or supporting facts that could have been presented origindly. Seeid.

Faintiff’s motion does not cite any intervening change in the law, or rely on newly discovered
evidence. Plantiff instead argues that dthough she did not timely respond, her counsdl

4) .. . Sought an extengion of time to respond to certain motions before the same
were due early in the summer, then natified the Court that he was injured, then
asked additiond time. In the intervening periods counsel was reinjured by a
second head injury and aso diagnosed with severa additiond maadies. ... The
confluence of these hedlth conditions was initidly disabling and as they are being
trested counsdl’ s cognitive abilities and vigor are dowly returning.

5) Finding assi stance has been difficult due to the complexity of the i ssues presented
in this litigation as well as the posture of the litigation. The complexity of this
litigation and the issues of firg impresson counsel has had difficulty retaining

additiona counsdl to pick up the prosecution of the case and defense of the
motions. Counsd did not smply ignore the case or intend that any motion be

“unopposed.”
Response 11 4, 5. Haintiff argues that if the Court does not dlow her an opportunity to fully and farly
respond to these motions with the benefit of discovery, manifest injustice will result, as will “an absolute
denid of due process and abuse of the discretion of the court for which Plantiff will be forced to seek relief

in the 10th Circuit Court of Appeds.” Id. 1 6.
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Pantiff’s complaints gppear to be purely procedurd; she does not claim that the Court’ s rulings
were wrong as to substance, or that defendants motions were not well taken on the merits.

Asnoted above, the Court extended plaintiff’ sresponse deedline onthree of the motions. Plantiff
has had many months, before now, to respond to defendants motions or at least seek extensons of time
inwhich to do so. Moreover, asto the motions to dismiss, discovery isnot germane. Inrulingonamotion
to dismissfor fallure to state a claim, the Court accepts the veracity of dl wdl-pleaded factsin plantiff’'s
complant and viewsthe factsand dl reasonable inferencesin the light most favorable to plantiff. See Rule

12(b)(6), Fed. R. Civ. P.; Hous. Auth. of Kaw Tribev. City of Ponca City, 952 F.2d 1183, 1187 (10th

Cir. 1991); Swansonv. Bixler, 750 F.2d 810, 813 (10th Cir. 1984). Plaintiff’s complaints were drafted

long before the injury to plaintiff’s counsdl and manifest injustice did not occur when the Court evaluated
their sufficiency without the benefit of discovery. Because the Court cannot consider evidence outsdethe
pleadings whenit ruleson motions to dismiss, it could not properly consider evidence garnered through the
discovery process.

As to the mation for summary judgment, Burke and Cl sought summary judgment on plantiff's
dams under the FDCPA and the Fair Credit Reporting Act. Inruling ontheir motion, the Court noted that
summary judgment is not proper merely because the nonmovant faled to file a response.
SeeReed, 312 F.3d at 1194. TheCourt must determinewhether judgment for themoving
party is appropriate under Rule 56, Fed. R. Civ. P. Essentidly, the inquiry is whether the
factsasserted and supported in the summary judgment motion entitle the moving party to

judgment as amatter of law.

Memorandum And Order And Order To Show Cause at 23. For purposesof the motion, the undisputed

facts were as follows:
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Mr. Burdett cashed personal checksat the casino. In exchange for the checks, Harrah's

gave him cash which he was free to spend as he chose. Some of the checks were

dishonored and Harrah's forwarded them to Telecheck, which retained Burke and Cl to

collect them. Burke and CI did not address or direct any collection |etter to plaintiff, and

they did not receive correspondence from plaintiff which advised themto cease collection

efforts for any debt.

Id. Paintiff does not suggest that these facts are incorrect, or explain what discovery might be germane
to the issues raised by defendants motion for summary judgment. Furthermore, the facts on which the
motionrelied were basicdly those outlined in plaintiff’ scomplaintsand otherwise within plaintiff’ s personal
knowledge. Forma discovery was not necessary to respond to the summary judgment motion.
Furthermore, if plaintiff had avaid defense to the summary judgment mation, discovery would not now be
necessary to establish that defense.

The Court therefore overrules plaintiff’ s motion for leave to respond to the motions to dismiss by
Telecheck and NCO and the motionfor summary judgment by Burke and CI, and for reconsideration of
the Court’s order of December 10, 2003.

. Telecheck’s Motion To Dismiss (Doc. #124)

Telecheck asksthe Court to dismissplaintiff’sFair Credit Reporting Act damsinboth cases. See

MotionTo Dismis [s¢] And Memorandum In Opposition To Plantiff’ sResponse To Show Cause Order

And Mations For Continuance, Amended Scheduling Order, Leave To Respond To Unopposed

Dispositive Motions, And Reconsderation (Doc. #124) filed January 2, 2004. Asstated above, the Court

is hereby dismissng those claims because the record contains no allegation that Telecheck is a credit
reporting agency to which any Fair Credit Reporting Act applies. The Court therefore overrules

Tdecheck’ s motion as moot.
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[1l.  Motion For Summary Judgment Of Burke And CI (Doc. #128)

Burke and Cl seek summary judgment on plaintiff’s Fair Credit Reporting Act clam, the sole
remaining dam againg them in Case No. 02-2166. As stated above, the Court is hereby dismissing
plantiff’s dams under the Fair Credit Reporting Act because the record contains no dlegation that Burke
and ClI are credit reporting agencies to which any Far Credit Reporting Act would gpply. The Court
therefore overrules as moot the mation for summary judgment of Burke and ClI on thisclam.

Burke and Cl aso seek summary judgment on dl claims against them in Case No. 03-2189,
arguing tha plaintiff did not accomplish service of the summons and complaint on them.

Fantiff filed her complant in Case No. 03-2189 on April 17, 2003. That same day, shefiled a
motion to consolidate the case with Case No. 02-2166. On April 18, 2003, the Clerk’s Office issued
summonses to Burke and Cl, but plaintiff did not serve any defendant in Case No. 03-2189. At agtatus
conference on December 17, 2003, Judge O’ Hara discussed this fact with counsd.  See Order (Doc.
#138) filed March 2, 2004. Judge O’ Hara explained to plaintiff’s counsd that consolidation of the cases
did not relieve plantiff of her duty to accomplish service under Rule 4 of the Federa Rules of Civil
Procedure® 1d. at 4 (citing Order (Doc. #119) filed December 18, 2003). Heaso suggested that plaintiff
immediatdy seek additiond time to effectuate service in Case No. 03-2189, or fileamotionto add hersdlf
as a representative party for her deceased husband in Case No. 02-2166. |d. at 4. Judge O'Hara

specificaly required plaintiff to do one or both by January 9, 2004.

8 Rule 4(m) of the Federal Rulesof Civil Procedure requiresthat plaintiff serve the summons
and complaint within 120 days after filing of the complaint and directs the Court to dismiss the action
without prgudice if this deadlineis not met or — if plaintiff shows good cause for the failure — order that
service be effected within a specified time.
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Fantff did not timdy file any motion to amend her complaint in Case No. 02-2166 or seek
additional time to make service in Case No. 03-2189. A month after her deadline for doing so, on

February 3, 2004, plantiff filed Haintiff’s Objection To Telecheck’s Motion For Leave To File Second

Amended Answer To Hantiff’'s Complaint And Motion To Strike Teecheck’s Answer To The 03-

Complaint And For Entry Of Default Judgment Againgt Telecheck (Doc. #131). In that objection, she

argued that “[i]n the event the court is of the opinion that there isinsufficient service, . . . [plaintiff] asks
leave to obtain additional service on the defendants within 30 days so as to moot the issues of lack of or
insufficiency of service of process” Judge O Hara overruled plaintiff’s request for an additiond 30 days
to make service. Order (Doc. #138).

Plantiff has never served Burke and Cl in Case No. 03-2189, and they did not answer plaintiff’'s
complant or fileamotion to dismissthat case. The Court therefore dismissesplantiff’ scomplaint inCase
No. 03-2189 without prejudice as to Burke and Cl for failure to effectuate service of process.

IV.  Telecheck’sMotion To Dismiss (Doc. #133)

Asof February 3, 2004, the sole clams remaining againgt Telecheck inCase No. 03-2189 were
plantiff’s Fair Credit Reporting Act daims and plaintiff’ sdam for negligent inflictionof emotiona distress.
Telecheck now asks the Court to dismiss Case No. 03-2189, arguing that (1) plaintiff did not effectuate
sarviceonit; (2) plantiff does not stateadamfor negligent infliction of emotiond digtress; and (3) plaintiff

does not state a clam under the Fair Credit Reporting Act. See Defendant Telecheck Services, Inc.’s

Moation To Digmiss (Doc. #133) filed February 3, 2004.
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A. Service Of Process

As noted above, plaintiff did not serve a summons and complaint on Telecheck in Case No. 03-
2189. On September 22, 2003, Telecheck nevertheless filed a motion to dismiss Case No. 03-2189
(Doc. #5), arguing that (1) plaintiff's FDCPA dams were barred by the one-year Satute of limitations,
(2) plaintiff did not state claims under RICO or the KCP-UPA, or for negligent or intentiona infliction of
emotiona distress, and (3) plaintiff was not entitled to recover paymentswhichMr. Burdett lanvfully made
to Telecheck, to set asde debtswhichMr. Burdett lanvfully incurred or to delete any adverse credit reports

which it made. See Memorandum Of Law In Support Of Defendant Telecheck Services, Inc.’s Motion

To Digmiss Case No. 03-2189 (Doc. #6) filed September 22, 2003. Teecheck did not assert the

avalable defense of insufficiency of process. Moreover, on December 22, 2003, Telecheck filed an
answer. See Doc. #120. On December 30, 2003, Telecheck amended that answer. See Doc. #122.

By entering an appearance and pleading to the merits, Telecheck waived service of process.

Henderson v. Carbondale Coal & Coke Co., 140 U.S. 25 (1891); Morris Land & Cattle Co. V.
Kilpatrick, 256 F. 788, 791 (5th Cir. 1919) (no occasion or necessity of issuing process when party

appeared and joined in issue tendered); Cont’| Cas. Co. v. Spradlin, 170 F. 322 (4th Cir. 1909); seedso

Peoria Tribe or Band of Indiansv. Wea Townsite Co., 117 F.2d 940, 942 (10th Cir. 1941).

Under Rule 12(g) of the Federd Rules of Civil Procedure, “[&] party who makes a motion under
thisrule may join with it any other motions herein provided for and then available to the party.” If aparty
“omits therefrom any defense or objection then avallable to the party which this rule permits to be raised

by mation, the party shdl not thereafter make a motion based on the defense or objection so omitted,
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except amotion as provided in subdivision (h)(2) hereof onany of the groundsthere tated.”® Under Rule
12(h)(1)(A), “[i]f a party files a pre-answer motion and falils to assert the defenses of lack of personal

juridiction or insufficiecy of service, he waives these defenses” See dso F.D.I.C. v. Oaklawn

Apartments, 959 F.2d 170, 175 (10th Cir. 1992).

Telecheck voluntarily entered itsappearance inthis case and under Rule 12(h)(1)(A), itwaived any
defense as to insufficiency of service because it did not include the defense in it motion to dismiss Case
No. 03-2189. The Court therefore overrules Telecheck’s motion to dismiss for insufficiency of process.

B. Negligent Infliction Of Emotional Distress

The standard for ruingonamotionto dismissfor falure to date aclam is set out above. Seeinfra
Andyss Section |.B.

Aantiff’s complaint aleges the following facts relaing to negligent infliction of emotiond distress.

OnApril 17, 2003, plantiff was appointed specia adminigtrator of the estate of Mr. Burdett. That
same day, as specid adminigtrator, she filed a survivor action againgt Telecheck.

Harrah's operates a gaming establishment for the benefit of the Prairie Band Potawatomi Nation,
which is a federdly recognized tribe of naive American Indians. The gaming establishment, Harrah's
Prairie Band Casino, islocated on land which the United States Trugt holds for the benfit of the Tribe.

Mr. Burdett had a pathological gambling disorder. He twice filed for bankruptcy, he was hospitaized for

o Rule 12(h)(2) provides that:

A defense of falureto state a claim upon which relief can be granted, a defense of falure
to join a party indispensable under Rule 19, and an objection of falure to state a legd
defense to a clam may bemadeinany pleading permitted or ordered under Rule 7(a), or
by mation for judgment on the pleadings, or & the trid on the merits.
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pathologicd gambling and he experienced maritd discord. Mr. Burdett vidted the casno many times and
cashed numerous personal checkswhichwere dishonored on account of insufficient funds. According to
plantiff, these checks are “gambling debt.” Harrah's and the Tribe engaged Telecheck to callect the
dishonored checks. On numerous occasions, Telecheck communicated with Mr. Burdett to demand
payment on the checks. Telecheck used harassment and oppression in its collection efforts.

The Burdett marriage beganto collgpse because of Mr. Burdett’ sgamblingdisorder and the efforts
of Harrah' sand Telecheck to collect the dishonored checks. Paintiff filed for divorcewhen Mr. Burdett's
gambling activity and debt collection became unbearable. Shortly thereafter, on April 19, 2001, Mr.
Burdett committed suicide. Specificaly, he died from asphyxiation from operating a vehide in a closed
garage.

Under the Kansas wrongful degth statute:

If the death of a person is caused by the wrongful act or omission of another, an action

may be maintained for the damages resulting therefrom if the former might have maintained

the actionhad he or she lived, in accordance with the provisions of this article, agang the

wrongdoer, or his or her persona representative if he or she is deceased.
K.S.A 8§ 60-1901.

Kansas law has long prohibited any recovery for negligent inflictionof emotiond distresswhich is

not accompanied by or does not result inphysica injury. E.g., Humesv. Clinton, 246 Kan. 590, 598, 792

P.2d 1032, 1038 (1990); Angpach v. Tomkins Indus, Inc., 817 F. Supp. 1499, 1509 (D. Kan. 1993);

Paynev. Gen. Motors Corp., 731 F. Supp. 1465, 1474 (D. Kan. 1990). The purpose of the physical

injury ruleisto guard againg fraudulent or exaggerated clams, Maddy v. Vulcan Materids Co., 737 F.
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Supp. 1528, 1534 (D. Kan. 1990); it dso recognizes that emotiona distressis acommon experiencein

lifeand isusudly trivid, Freeman v. Kan. State Network, Inc., 719 F. Supp. 995, 1001 (D. Kan. 1989).

In Reynoldsv. Highland Manor, Inc., the Kansas Court of Appeds reviewed the dementsfor a

cdam of negligent infliction of emotiond distressand held that “[t]o sustain adam for negligent infliction of
emotiond distress, the plantiff mugt establish that the conduct complained of was accompanied by, or
resulted in, immediate physicd injury [and g plantiff must show that the physica injuries complained of

were the direct and proximate result of the emotiond distress caused by the [defendant’ 5] aleged negligent

conduct.” 24 Kan. App.2d 859, 861, 954 P.2d 11, 13 (1998) (citationomitted); see Curtsv. Dillard's,
Inc., 30 Kan. App.2d 814, 814-15, 48 P.3d 681, 682 (2002). “The only mgor exception to the physica
injury requirement in emationd distress damsis where the plaintiff charges the defendant with actingin a
willful or wanton manner, or withthe intent toinjure.” Reynolds, 24 Kan. App.2d at 864, 954 P.2d at 15;
see Curts, 30 Kan. App.2d at 814-15, 48 P.3d at 682. In this case, plaintiff does not allege that
Tedecheck acted in awillful or wanton manner, or with the intent to injure.

Telecheck asks the Court to dismiss plantiff’'s dam of negligent infliction of emotiona distress

because plantiff does not state a dam on which rdief may be granted. See Memorandum Of Law In

Support Of Defendant Telecheck Services, Inc.’s Motion To Dismiss Case No. 03-2189 (“Telecheck’s

Memorandum”) (Doc. #134) filed February 3, 2004 at 3. Specificaly, Telecheck arguesthat (1) because
plantiff does not dlege that Telecheck contacted Mr. Burdett on or about April 19, 2001, the date of his
suicide, plaintiff hasnot sufficiently dleged that Telecheck’ s conduct resulted in“immediate’ physicainjury;,

(2) deathisnot aphysicd injury under Kansas law; and (3) even if desth isaphysica injury, Mr. Burdett
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could not have maintained an action under K.S.A. 8§ 60-1901 because he did not suffer aphysical injury
during hislifdime. 1d. at 4.

As noted above, the focus is whether Telecheck’s conduct was the proximate cause of the Mr.
Burdett’s injury, not necessarily whether the conduct resulted in “immediate’ physicd injury. Further,
dthough plaintiff’s complaint does not dlege specific dates, it alleges that Telecheck communicated with
Mr. Burdett on numerous occasions to demand payment on the checks; that it used harassment and
oppression in its collection efforts; that Mr. Burdett’ s gambling and defendant’s debt collection efforts
caused plaintiff to file for divorce; and that on April 19, 2001, shortly after she did so, Mr. Burdett
committed suicide. Plaintiff has sufficiently dleged that Telecheck’s conduct was the proximate cause of
Mr. Burdett’s physicd injury.

Telecheck argues that “death is not a physica injury within the context of the Curtis rule.”

Telecheck’s Memorandum at 4. Telecheck does not explain the “Curtis rule’ or provide a citation.

Telecheck likdly intendsto refer to Curtsv. Dillard's, 30 Kan. App.2d at 814-15, 48 P.3d at 682, inwhich

the Kansas Court of Apped s hed that to sustain adamfor negligent inflictionof emotional distress, plantiff
must etablish that “the conduct complained of was accompanied by, or resulted in, immediate physicd
injury” and “that the physica injuries complained of were the direct and proximate result of the emotiona
distress caused by the [defendant’ 5] dleged negligent conduct.” Telecheck provides no support for its
propositionthat agphyxiationwhichresultsindeathis not aphyscainjuryto the individud who experiences
it. Indeed, the contrary position would be inarguable.

Telecheck argues that had Mr. Burdett lived, he would not have suffered a physicd injury and

plantiff therefore has no dam for negligent inflictionof emotiond distressas Mr. Burdett’ s representative.
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Telecheck provides no support for this propostion. Mr. Burdett died from asphyxiation while operating
avehicleinaclosed garage. Clearly, Mr. Burdett suffered physica injury to his body before he died.

Accepting the veracity of dl well-pleaded factsin plaintiff’ s complaint and viewing the facts and
al reasonable inferences therefrom in the lignt most favorable to plaintiff, Telecheck’s conduct —
communicaing with Mr. Burdett on numerous occasions to demand payment on the checks and using
harassment and oppressioninitscollectionefforts— could have beenthe proximate cause of Mr. Burdett’s
auicide. Plaintiff was not required to dlege that Telecheck acted in awillful or wanton manner, or with
intent to injure. For these reasons, the Court overrules Telecheck’s motion to dismiss for falure to state
acdam of negligent infliction of emotiond digtress.

C. Fair Credit Reporting Act

Telecheck again asks the Court to dismiss plaintiff’s dams under the Fair Credit Reporting Act
in Case No. 03-2189. Thisargument duplicates the argument which Telecheck made in its Motion To

Dignis[sic] And Memorandum In Opposition To Pantiff’ sResponse To Show Cause Order And Mations

For Continuance, Amended Scheduling Order, Leave To Respond To Unopposed Dispositive Motions,

And Reconsderation (Doc. #124) filed on January 2, 2004. As stated above, the Court is dismissng

plantiff's dams under the Fair Credit Reporting Act because the record contains no dlegation that
Telecheck is acredit reporting agency to which any Fair Credit Reporting Act would apply. The Court
therefore overrules Telecheck’ s motion as to this claim as moot.

ITISTHEREFORE ORDERED thet plantiff’s clams under the Fair Credit Reporting Actin

Case Nos. 02-2166 and 03-2189 againgt al defendants be and hereby are DISMISSED..
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IT ISFURTHER ORDERED that plantiff’ sdamsagainst Harrah’ sand the Tribein Case No.
03-2189 be and hereby are DISMISSED for lack of jurisdiction. No damsremanagans Harrah's
or the Tribe in either case.

IT IS FURTHER ORDERED that plantiff’s motion for leave to respond to “unopposed’
dispostive motions and for reconsderation of the Court’ s rulings (Doc. #118) filed December 16, 2003
be and hereby isOVERRULED.

ITISFURTHER ORDERED thattheMotionTo Digmis[sc] And Memorandum |n Opposition

To Rantiff's Response To Show Cause Order And Motions For Continuance, Amended Scheduling

Order, Leave To Respond To Unopposed Digpostive Motions, And Recongderation (Doc. #124) which

Telecheck Services, Inc. filed on January 2, 2004 be and hereby is OVERRUL ED as moot.

ITISFURTHER ORDERED tha Defendants Edward T. Burke & Associates, P.C., Edward

T. Burke, Esq. And CreditorsInterchange, Inc.’s Notice Of Motion And Motion For Summ ment
(Doc. #128) filed January 26, 2004 be and hereby is SUSTAINED in part. Burke and ClI’smotionis
OVERRULED as moot as to plantiff’s dams under the Fair Credit Reporting Act. Burke and Cl’s
motion isSUSTAINED at to dl dams againg them in Case No. 03-2189. No damsreman aganst
Burke or Cl in either case.

IT ISFURTHER ORDERED that and Defendants Telecheck Services, Inc.’s Motion To

Digmiss (Doc. #133) filed February 3, 2004 be and hereby is OVERRULED. Telecheck’s motion is
OVERRULED as moot asto plantiff’ sdams under the Fair Credit Reporting Act. Telecheck’ smotion

is otherwise OVERRULED.
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The sole remaning dam in Case No. 02-2166 is plantiff’s FDCPA claim against Telecheck
(Count I). The sole remaining clams in Case No 03-2189 are plaintiff’'s clams against Teecheck and
NCO for negligent infliction of emotiond disiress (Count V).
Dated this 29th day of March, 2004 at Kansas City, Kansas.
g Kathryn H. Vrétil

Kathryn H. Vratil
United States Digtrict Judge
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